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Read on as experts share their insights on considerations 
involving Covid-19 and the vaccine, the potential impact 
of the new administration in Washington and emerging 
trends that could a� ect employers. 

How do you think Covid-19 will shape 
the future of employment law?

Breanna Young (Partner, Starnes Davis 
Florie): The pandemic has required 
employers to think diff erently about every 
aspect of their daily workforce. Many 
employers – and employees – have been 
shocked at how eff iciently and eff ectively 
most work can be performed remotely. As 
a result, many employers may completely 
change the way they operate to allow more 
remote work and save on overhead costs. 
This transition of individuals away from one 
central, controlled space to hundreds of 
remote, uncontrolled locations will present 
numerous challenges on the employment 
law front, ranging from training and safety 

concerns to compensable time and 
discrimination/harassment issues. The 
current body of regulations and case law 
is not necessarily set up for such transition, 
so I believe we will see more and more 
regulations and opinion letters from bodies 
like the EEOC and the DOL to touch on these 
issues. Employers who choose to move to 
more of a remote model must be ready 
to change and adapt as the laws change. 
Employers who choose to stick with the 
traditional workforce model will likely be 
challenged by employees on their desires 
and abilities to work from home, and will be 
also required to keep abreast of the ever-
changing laws and guidelines related to 
safety, social distancing, quarantining and 
vaccinations. The pandemic has changed 

the face of the American workforce as we 
know it, and the laws will simply have to 
change to keep up.

Carlton Hilson (Partner, Burr & Forman):
Employers should expect to see an 
increase in litigation resulting from the 
pandemic, including litigation related to 
employee leave, wage and hour issues 
arising out of remote work arrangements, 
workplace safety issues stemming from 
various aspects of the virus, and more. 
Employers should be aware of the potential 
increase in litigation and claims, and 
make every eff ort to minimize liability by 
consulting employment counsel about 
strategies to maintain compliance with 
applicable requirements and minimize 
risk. The pandemic has also highlighted 
the importance of maintaining up-to-
date workplace policies and procedures. 
Over the past year, it has been critical 
for employers to develop and adapt 
their policies to the frequently changing 
Covid-related legislation, guidance and 

recommendations. It will remain important 
for employers to ensure that their policies 
and procedures are current and in 
compliance with all applicable laws and 
regulations.

Kary Wolfe (Partner, Jones Walker): Given 
the success of the paid leave provisions in 
the Families First Coronavirus Response 
Act, it is much more likely now than a year 
ago that Congress will pass paid employee 
leave legislation. Keep an eye on the Family 
and Medical Insurance Leave Act, which 
would allow workers to receive up to 12 
weeks of paid leave for reasons such as 
health conditions, pregnancies, childbirth 
or to care for a family member, as well as 
the Healthy Families Act, which would 
provide employees the opportunity to 
earn a minimum of seven paid sick days 
per year to care for themselves or their 
families. In addition, the perception shift 
from “unskilled” workers to “essential” 
workers will provide support for the eff ort 
to raise the minimum wage.
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Q: What are some L&E issues that 
employers should be aware of when it 
comes to remote work?

Hilson: While remote work has been 
beneficial for many employees and 
employers during the Covid-19 pandemic, 
it also implicates a variety of unintended 
employment issues. First, employers may 
experience issues with onboarding, training 
and supervising employees remotely. 
Second, there is increased potential for 
wage-hour liability under the Fair Labor 
Standards Act resulting from the challenges 
in accurately tracking remote work time. 
Third, remote work presents the potential 
for security issues related to the storage 
and transfer of proprietary information 

and trade secrets. To minimize these 
risks, employers should maintain written 
telecommuting and remote work policies 
that outline eligibility criteria, performance 
and attendance requirements, and 
employee communication responsibilities 
and expectations. Employers should 
also carefully consider their methods to 
accurately track work time for employees 
permitted to work remotely.

Wolfe: Employers should expect there to 
be claims that, because someone worked 
from home during a stay-at-home order, 
then work from home is a reasonable 
accommodation. Be prepared to address 
why this is not reasonable in the absence 
of stay-at-home orders. In addition, the 

sudden move to teleworking and changes 
to work schedules could make it diff icult to 
maintain accurate timekeeping. Make sure 
you have procedures in place so hourly 
workers are recording all time worked at 
home. 

Young: The two issues most concerning 
for employers are accurately recording 
and capturing compensable time, and 
successfully managing data security. First, 
it is critical that employers ensure remote, 
non-exempt employees are suff iciently 
trained on accurately recording time 
worked and understanding what time is 
truly compensable. Detailed, practical 
policies covering these areas are more 
important than ever. The rapid increase in 
the use of smart devices brought this issue 
to the forefront, but it has become even 
more important as employees work from 
home and often at various times throughout 
the day. Second, employers should develop 
policies and implement programs to 
protect confidential data and systems to 
the greatest extent possible without greatly 
decreasing an employee’s ability to work 
eff iciently while remote. Allowing remote 
access to networks obviously increases the 
risks of security breaches, but having firm 
policies and programs in place can provide 
another level of comfort to employers.

Q: Do you foresee any L&E issues that 
could arise for employers in connection 
with the Covid-19 vaccine?

Wolfe: At some point, likely when vaccines 
are easily available in all areas to all adults, 
many employers will implement mandatory 
vaccination policies. If you do decide to 
implement a mandatory vaccination policy, 
keep in mind that accommodations will 
likely need to be made for employees 
with disabilities that prevent them from 
being vaccinated, and for employees with 
a sincerely held religious belief, practice 
or observance that prevents them from 
receiving the vaccination. Expect there to 
be litigation over employees who choose 
not to be vaccinated and are terminated 
as a result.

Young: Employers are now faced with the 
diff icult decision of mandating vaccinations 
for employees, which is an issue most have 
never even considered. There are clearly 
pros and cons on both sides, and even 
those vary with the type of workforce at 
issue. Some industries, such as airlines, 
nursing homes and meatpacking, may have 

this decision made for them by regulatory 
bodies. Others must decide what is best 
for their workforce. While the EEOC has 
made it clear that employers can legally 
require employees to receive a Covid-19 
vaccination as a condition of employment 
(with certain conditions), it does not mean 
that mandating vaccines makes the most 
practical sense for all employers. There are 
numerous considerations such as employee 
morale, administrative tracking issues and 
potential liability for side eff ects. In addition, 
employers mandating the vaccine must 
allow exceptions for medical and religious 
reasons, which can raise ADA and Title VII 
concerns if not handled correctly. Another 
alternative for employers is incentivizing 
employees to get vaccinated without 
mandating it. This is allowed by law within 
certain limits. Employers should look at 
mandating vaccinations as a business 
decision based on the specifics of their 
industry, workforce, size and exposure 
risks. There is no one-size-fits-all option 
here, and employers who are creative in 
this area will likely have the most success 
in protecting and safeguarding their 
workforce.
Hilson: There are several important issues. 
The EEOC has indicated employers may 
require employees to receive a vaccination. 
However, there are legal and practical 
considerations employers should take 
into account when considering whether to 
mandate vaccination. First, the Americans 
with Disabilities Act makes it unlawful 
for employers to discriminate against 
a qualified individual with a disability. 
Employers should be prepared for some 
employees to respond they are unable 
to receive a vaccination because of a 
disability or particular medical condition. 
In those circumstances, the ADA requires 
that employers evaluate and consider 
reasonable accommodation options, which 
may include making exceptions for certain 
employees. Additionally, if an employer 
chooses to administer the vaccine 
to employees, vaccine pre-screening 
questions could seek information about 
pre-existing conditions, genetic information 
or disabilities that may be considered a 
medical examination under the ADA. Thus, 
if an employer chooses to administer 
the vaccine, it must show that medical 
questions are job-related and consistent 
with business necessity or risk violating 
the ADA. Mandating the vaccine could 
also implicate Title VII’s prohibition against 
discrimination based on religion. Some 
employees may object to the vaccine based 
on their sincerely held religious beliefs or 
practices. If an employer becomes aware 
of an employee’s religious objection, the 
employer may be required to provide a 
reasonable accommodation unless it would 
cause an undue hardship.

Q: With a new administration in 
Washington, do you anticipate any 
major regulatory changes that could 
aff ect employers?

Young: The Biden Administration is one 
of the most pro-union administrations we 
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have seen in some time. In his first months 
in office, he has already rolled out his plan 
to make it easier for employees to unionize 
through his proposed PRO Act – Protecting 
the Right to Organize – and he signed 
an executive order restoring collective 
bargaining power to federal employees. 
He has made his support for unions known 
through broadly disseminated videos, 
which have even targeted some businesses 
in Alabama. This focus on the ability to 
unionize could have significant impact on 
employers in states like Alabama that have 
traditionally seen less union activity than 
others. Another important change with the 
new administration will be the change in 
leadership at the National Labor Relations 
Board, the federal agency charged with 
overseeing and administering the National 
Labor Relations Act. Employers can expect 
the Board to be much more pro-labor than 
it was under the Trump Administration.

Hilson: Employers can expect to see 
increased OSHA enforcement. In President 
Biden’s first days in office he signed an 
executive order directing OSHA to increase 
its enforcement efforts and develop new 
requirements for Covid-19 mitigation. 
On March 11, President Biden signed the 
American Rescue Plan Act of 2021 into 
law. ARPA specifically allocates funds to 
OSHA and directs that at least $5 million 
be put toward enforcement activities 
related to Covid-19 in high-risk workplaces. 
Thus, employers can expect to see an 
increase in the number of inspections and 
citations, as well as additional standards 
directly addressing Covid-19. Employers 
can also expect to see changes from the 
NLRB. President Biden’s new NLRB Acting 
General Counsel has already begun rolling 
back many of the Trump Administration’s 
employer-friendly policies and has stated 
that his office will return to “vigorous 
enforcement” of employee rights under 
the NLRA. The Biden Administration 
has also expressed support for passage 
of the proposed PRO Act, which would 
significantly increase labor protections 
by banning right-to-work laws, codifying 
a new joint employer standard, prohibiting 
mandatory arbitration agreements, 
permitting secondary boycotts, prohibiting 
permanent replacement of strikers, and 
imposing increased penalties on employers 
for violations. Employers should closely 
monitor the progress of the PRO Act in 
order to prepare accordingly.

Q: Outside of Covid-19, what are some 
other hot topics in L&E?

Hilson: Recent and upcoming changes 
to federal, state and local wage-hour 
requirements require employers to pay 
careful attention to ensure they remain 
compliant. President Biden has already 
issued an executive order directing his 
administration to start work on a $15 
minimum wage requirement for employees 
of federal contractors. Democrats recently 
reintroduced the Raise the Wage Act, which 
would raise the federal minimum wage to 
$15 per hour by 2025 and eliminate the tip 

credit for employees who are paid at the 
tipped employee minimum wage. Many 
state and local governments have recently 
passed legislation requiring increases to 
the minimum wage, which can lead to 
headaches for employers with employees 
working in multiple states. While support 
for a nationwide increase is growing, a 
federal minimum wage hike still faces many 
hurdles. Regardless, employers with wages 
below $15 may want to evaluate affected 
positions and prepare for likely increases to 
minimum wage, even if that minimum wage 
does not reach the proposed $15 mark.

Young: Employers should be mindful of 
the way they classify employees under the 
FLSA; the interplay between the FMLA and 
ADA; the NLRA implications of controlling 
employees’ use of social media; and the 
increased focus on unionization under the 
Biden Administration.

Q: How is social media affecting the 
relationship between employers and 
employees?

Young: Employees’ use of social media has 
created a multitude of issues for employers. 
First, there is the obvious issue of ensuring 
that employees are productive at work, 
which means not being on social media 
throughout the day. Given the accessibility 
of social media on computers, cell phones 
and even watches, keeping employees 
focused on work is harder than ever. Even 
the strictest of social-media policies are 
almost impossible to enforce, especially on 
a consistent basis. Second, one of the most 
concerning issues for employers is at what 
level does their employees’ activities on 
social media become protected concerted 
activity under the NLRA. The NLRB has 
opinions all over the map on this issue, and 
expecting an employer to appropriately 
address each different situation in line with 
this guidance is an extremely high bar. 
Certain social media activity could also 
raise free speech issues – depending on the 
type of employer – and can greatly affect 
business reputation. Employers’ immediate 
reaction to negative social media activity is 
almost always to discipline the employee or 
to insist the employee remove the activity 
at issue. Unfortunately, this reaction could 
violate the NLRA or cause a number of 
other employee issues. To reduce risk in 
this area, it is important to have a detailed 

social media policy in place so all issues 
are addressed consistently and within the 
bounds of the law.

Hilson: Social media creates many new 
risks for employers. For example, some 
companies utilize social media to research 
and screen potential job candidates. In 
doing so, however, employers often 
unintentionally gain knowledge of job 
candidate’s protected characteristics – 
such as disabilities or religious affiliations 
– that the law forbids employers from 
considering in the hiring process. The 
knowledge presents an opportunity for 

discrimination claims by candidates who are 
not hired. There are methods, however, that 
employers can utilize to screen candidates 
using social media searches and not risk 
discrimination claims. Social media usage 
can also implicate employee rights under 
the NLRA even in non-unionized workforces. 
Employees are increasingly using social 
media to communicate with one another 
regarding union organizing activities or 
conditions of employment. An employer 
may run afoul of the NLRA by taking action 
against employees for engaging in certain 
protected communications on social 
media. Finally, social media provides an 
additional avenue for employees to engage 
in harassing, threatening, discriminating 
or other unlawful behavior during work 
or after the workday ends. For these 
reasons, employers should review and 
update their existing anti-discrimination 
and harassment policies and consider 
developing a written social media policy 
that outlines requirements and expectations 
for employee use of social media.

Q: How can a company determine 
if it needs a specialized labor and 
employment law firm?

Hilson: All employers should consider 

hiring counsel that specializes in labor 
and employment law and compliance. 
Unfortunately, many employers wait until an 
employee files a claim or lawsuit to engage 
and consult with employment counsel. 
Employment counsel can help employers 
reduce risk and the likelihood of litigation 
by providing day-to-day counseling and 
advice on effective management and 
development of the workforce, drafting 
lawful employee handbooks and written 
employment policies, consulting on 
employee leave, medical or disciplinary 
issues, providing workplace harassment 
and discrimination training, and assisting 
in workplace investigations.

Young: Every company that has employees 
needs a specialized labor and employment 
firm. This does not mean the company has 
to spend thousands of dollars a year using 
the firm. But it is invaluable for businesses to 
have a relationship with someone who not 
only understands their specific business but 
also has an intimate knowledge of labor and 
employment law. Being able to consult an 
experienced attorney on various issues that 
may arise on any given day – from policy 
creation to compensation to terminations 
– can go a long way in reducing the risk 
of litigation.

Q: What are some best practices for 
choosing a labor and employment firm?

Young: Employers should choose attorneys 
who are generally available to them at a 
moment’s notice. Employment issues can 
come up unexpectedly and at various times 
of the day. Employers need their counsel 
to be responsive and able to provide 
advice immediately. It’s also important 
to have attorneys who are skilled at both 
litigating and providing regular advice. An 
experienced attorney who has defended 
employers before juries is much more 
prepared and skilled at advising employers 
how to avoid litigation and reduce risks. 
Likewise, he or she can also advise clients 
so they have a stronger defense when 
litigation cannot be avoided.

Hilson: The best employment counsel is 
viewed as a partner that assists in day-to-
day management of the workforce and risk 
reduction. Employers should choose labor 
and employment counsel that is able to 
provide helpful guidance and counseling 
in every area of labor and employment 
law, because employment issues often 
arise quickly and require rapid response. 
Employers should choose a firm that is 
experienced in handling complex litigation, 

EEOC proceedings, OSHA investigations 
and workplace injuries, wage and hour 
issues, employee benefits, compliance 
issues, training, and labor relations. 

Q: What are some questions employers 
should be asking their attorneys about 
L&E issues, but often don’t?

Hilson: Staying compliant with federal 
and state employment regulations can be 
a challenge for businesses of all sizes. It 
is important for employers to frequently 
consult with counsel on necessary or 
recommended updates and revisions 
to employee handbooks, policies and 
procedures. Too often we see outdated 
employee handbooks that no longer 
reflect current company policy or how 
the company actually operates, or do 
not comply with current federal or state 
requirements. Employers sometimes do 
not engage counsel for a review of their 
handbook or policies until an employee 
files a claim or lawsuit and the document 
is at issue, which is too late. Employment 
counsel can help employers stay up-to-
date with changes in the law and provide 
day-to-day consultation and guidance on 
the benefits and consequences of any 
proposed policy changes.

Young: How can I efficiently and effectively 
operate my business while also managing 
legal risk? A good labor and employment 
attorney can find ways for employers to 
do what is best for their business with 
an acceptable amount of legal risk. A 
keen understanding of the law allows 
experienced attorneys to be creative in 
helping their clients in the decision-making 
process in all aspects of their business.

Q: What are some under-the-radar 
L&E issues that can cause challenges/
litigation for employers?

Wolfe: Pay discrimination is not necessarily 
under the radar for female employees, 
but many employers are unaware – or 
refuse to acknowledge – that gender pay 
disparities exist in their workforce. Courts 
and the Equal Employment Opportunity 
Commission have begun interpreting the 

exceptions to the Equal Pay Act more 
narrowly, and rejecting some previously 
relied upon excuses altogether such as 
prior salary. Employers cannot afford to 
ignore the issue in the current climate, 
and should instead engage qualified 
experts to assist with a payroll audit and 
to devise a fair pay system that is phased in  
over time. 

Young: Properly classifying workers as 
independent contractors or employees, and 
as exempt or non-exempt from overtime, 
remains a struggle for almost all employers. 
This has gotten worse as a result of the 
CARES Act, which made independent 
contractors eligible for unemployment. 
When a worker who has been classified 
as an independent contractor files an 
unemployment claim, the state Department 
of Labor is then given the chance to audit 
how workers are classified. If the employer 
has misclassified workers as independent 
contractors, it can result in substantial 
liability for back payroll taxes, which the 
state needs to maintain the unemployment 
coffers. It is close to impossible for 
employers to comply fully with the Fair 
Labor Standards Act, which governs 
minimum wage and overtime, and some 
have no clue where to even start. Many 
employers also forget to consider the ADA’s 
possibly overlap with other laws such as the 
FMLA. Failing to consider accommodations 
and other ADA obligations, in addition to 
the 12 required weeks of FMLA, for example, 
can get employers in trouble.

Hilson: The recently signed ARPA requires 
employers to subsidize 100 percent of a 
terminated employee’s cost of continuing 
group health coverage under COBRA 
through Sept. 30, in most circumstances. 
Employers that provide subsidized COBRA 
coverage may recover the cost through 
deductions on quarterly payroll filings. The 
U.S. Department of Labor issued guidance 
related to the ARPA COBRA subsidy in early 
April, but many questions and issues exist. 
This new subsidy received little attention, 
and many employers may not be aware 
of their payment and notification duties 
to recently terminated employees under 
the new law.

“While remote work has been 
beneficial for many employees and 
employers during the Covid-19 
pandemic, it also implicates a variety 
of unintended employment issues.”

— Carlton Hilson
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“Given the success of the paid 
leave provisions in the Families First 
Coronavirus Response Act, it is much 
more likely now than a year ago that 
Congress will pass paid employee 
leave legislation.”

— Kary Wolfe


