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Law360 (September 20, 2019, 10:33 PM EDT) -- The Norfolk Southern railroad could owe a coal
seller millions after a federal jury found that the shipper had frozen the Alabama importer out of
selling coal to East Coast power plants.

A Virginia federal jury found Tuesday that Norfolk Southern had actively prevented Drummond Coal
Sales Inc. from transporting coal at rates negotiated in a contract with the railroad and breached its
agreement by failing to give a refund.

The jury wasn’t asked to determine damages, but Drummond has asked for a refund of the roughly
$35 million it already paid the railroad and to nullify the approximately $40 million it still owes under
the contract.

The parties now have a few months to brief the court on post-trial motions.

Counsel for Drummond declined to comment on the verdict Friday, and counsel for Norfolk Southern
did not respond to requests for comment.

The verdict was the latest turn in a winding case that first centered on emissions regulations but later
focused on the Virginia-based railroad's contracts with power plants along the Eastern Seaboard. The
contracts allegedly prevented Drummond from availing itself of the first-of-a-kind freight deal it had
inked with Norfolk Southern.

Coal sellers are often left in the dark about the freight prices paid to move their coal, which are set by
railroads in separate contracts with power plants. Drummond, hoping to create a market for imported
Colombian coal in the U.S., thought it had developed a workaround when it made a deal with Norfolk
Southern locking in its freight prices upfront.

But like many coal freight contracts, the deal carried minimum annual freight amounts and hefty fees
if they weren’t met. Drummond couldn’t deliver the minimums as the U.S. Environmental Protection
Agency’s crackdown on greenhouse emissions decimated its target buyers, and soon the company was
on the hook for payments to Norfolk.

Drummond sued in January 2016 as its payments to Norfolk mounted and the company’s Colombian
coal languished in port. The company asked the court to free it from the terms of the contract, saying
the EPA’s emissions regime blocked half of the 23 coal plants that Drummond had signed on as buyers
from purchasing the coal.
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Drummond veered course midsuit the next year, accusing Norfolk of breach of contract for inking
erstwhile private deals with power plants that effectively prevented Drummond from selling to them.
The coal importer argued that this meant the contract it had negotiated with Norfolk was more than
useless: It was an $8-million-a-year anvil.

“Norfolk Southern held contracts which made certain of the Destinations essentially ‘captive’ to
Norfolk Southern during the relevant time period,” Drummond argued in a July 2017 amended
complaint. “As a result, Norfolk Southern held monopoly power over rail shipments to a majority of
the destinations, and at least oligopoly power over rail shipments to all of the destinations.”

Norfolk Southern countered that it shouldn’t be responsible for Drummond signing on to a bad deal.
The railroad argued that lower natural gas prices and the market appeal of cleaner-burning coal were
the source of Drummond’s woes, not any double-dealing by Norfolk Southern.

“Drummond was unsuccessful in selling coal to the destinations because it either failed to submit bids
or failed to submit competitive bids,” the railroad argued. “As Drummond itself acknowledges, the
utilities ultimately chose to purchase less expensive coal from other sources based on simple
economics.”

The court dismissed Drummond’s unjust enrichment, frustration of purpose, impossibility of
performance and force majeure claims in August, leaving only the breach of contract claims for trial.

Drummond is represented by Benjamin T. Presley, H. Thomas Wells and William A. Davis of Starnes
Davis Florie LLP and William D. Paxton of Gentry Locke Rakes & Moore.

Norfolk Southern is represented by Michael W. Smith, R. Braxton Hill and Roman Lifson of Christian
& Barton LLP.

The case is Drummond Coal Sales Inc. v. Norfolk Southern Railway Co., case number 7:16-cv-0048,
in the U.S. District Court for the Western District of Virginia.

--Editing by Jill Coffey.
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