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Can I Get a Witness: 
Obtaining Out-of-State Deposition Subpoenas 

For more injonnatiol1 about the work 
of Ihe Unifoml Law Commission, be 
sure to read "Alabama Attorneys 
Complete Work at Ullifonn Law 
C011ference" by Rep. Cam Ward, in 
the March 2011 Alabama Lawyer. 
Please nOle in Bob McCurley 's 
"Legislative Wrap-Up" that he 
expects the interstate Depositions 
and Discovery Act to be introduced 
in Ihe 2012 legislative session. See 
page 496 for more on this topic. 

By Robin H. Jones 

A t some point, most lawyers will 
have to track down a witness 
residing in another state for pur

poses of obtainjng discovery for use in a 
case pending before an Alabama state 
court. For instance, to defend your case 
pending in the Circuit Court of Escambia 
County, Alabama, you need criticaJ testi
mony from an uncooperative fonner 
employee of your client who has moved 
to Los Angeles, California to pursue her 
show business dreams. This situation calls 
for the issuance of an out-of-state subpoe
na. Generally, upon learning of the need 
to issue such an out-of-state subpoena, my 
head is instantly filled with procedural 
questions (and the refrain from Marvin 
Gaye's 1963 classic): Does California 
require letters rogatory or commission? 
Will I have to obtain local counsel to file 
a miscellaneous action in a California 
court to prompt a judge to issue my sub
poena? Can I include a document request 
with my deposition subpoena? Proper 
issuance and service of your subpoena is 
crucial if you want your witness to appear 
for the deposition. Indeed, unless the for
mer employee agrees to miss an acting 
lesson to appear for deposition, you will 
require a valid subpoena to command her 
appearance. 

Federal Courts Have 
Uniform Deposition 
Subpoena Procedures 

In federal court, issuing an out-of-state 
subpoena is a relatively painless and uni
fonn process. Indeed, if you are an attorney 
authorized to practice in the federal court 
where your action is pending, you can 
issue a subpoena in another jurisdiction 

without the court's involvement or the 
assistance of local counsel. As set forth 
in Fed. R. Civ. P. 45, the subpoena must 
simply be issued from the United States 
District Court where the deposition is to 
be taken or the production or inspection 
is to occur. I 

Alas, such uniform simplicity for issu
ing out-of-state subpoenas does not cur
rently exist at the state court level. The 
specific requirements for obtaining an 
out-of-state subpoena generally vary 
from state to state and, sometimes, from 
county to county. The Uniform Law 
Commission, however, has taken steps to 
streamline the out-of-state subpoena 
process among the state courts. 

The Uniform Law 
Commission 

The Uniform Law Commission (ULC), 
also known as the National Conference of 
Commissioners on Uniform State Laws, 
was established in 1892 and is comprised 
of practicing lawyers, judges, legislators, 
law professors, and others individual s 
qualified to practice law.2 These commi s
sioners represent each state as well as the 
District of Columbia, Puerto Rico and the 
United States Virgin Islands. Their respec
tive state governments appoint them to 
" research, draft and promote enactment of 
unifonn state laws in areas of state law 
where unifonnity is desirable and practi
cal.") With advice from the American Bar 
Association, unifonn laws are injtially 
prepared in committees comprised of 
ULC commissioners.~ Once drafted, the 
proposed laws endure an extensive editing 
and approval process before being offered 
to states for adoption.5 
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Several prominent American lawyers 
have served as commissioners, inc luding 
President Woodrow Wilson and Chief 
Justice William Rehnquist.6 Since its 
inception , the ULC has issued over 300 
uniform laws that have been submitted to 
the states for adoption .? Perhaps the most 
well-known of these is the Uniform 
Commercial Code or UCC'" 

In furtherance of its goal to unify spe
c ific areas of state law, the ULC has 
made several efforts to streamline the 
out-of-state deposition subpoena require
ments across all states. Tts first attempt 
was the 1920 Uniform Foreign 
Deposition Act (UFDA), which provides 
in relevant part as follows: 

Whenever any mandate , writ or 
commission is issued out of any 
court of record in any other state, 
territory, district or foreign jurisdic
tion , or whenever upon notice or 
agreement it is required to take the 
testimony of a witness or witnesses 
in this state, witnesses may be 
compelled to appear and testify in 
the same manner and by the same 
process and proceeding as may be 
employed for the purpose of taking 
testimony in proceedings pending 
in this state .9 

In 1962, the ULC drafted the Uniform 
Interstate and International Procedures Act 
(UTTPA) W While the UTTPA expounded on 
and was meant to supersede the UFDA, 

its acceptance was not widespread. ll 

Ultimately, the ULC withdrew the UTIPA 
from recommendation in 1977.n Thirty 
years passed before the ULC offered a 
new alternative for unifying out-of-state 
discovery procedures. 

In 2007, the ULC issued the Uniform 
Interstate Depositions and Di scovery Act 
(UTDDA) with the goal of c reating an 
interstate discovery procedure that "can 
be easily and effic iently followed , that 
has a minimum of judicial oversight and 
intervention, that is cost-effective for Liti
gants, and is fair to deponents."1 3 The 
ULC used Fed, R. Civ, P.4S as a tem
plate for the UrnDA because it is " uni
versa lly admired by civi.llitigators for its 
simplicity and efficiency."I", 

Under the UIDDA, a litigant presents 
the clerk of coul1 located in the out-of
state jurisdiction where the discovery is 
sought with a subpoena issued by the trial 
court. IS Upon receipt of the trial court sub
poena, the clerk will issue a discovery 
state subpoena for service upon the person 
or entity that is the subject of the original 
subpoena. 16 The UTDDA reduces the need 
for judicial oversight in issuing an out-of
state subpoena and altogether removes the 
necessity for obtaining a commission or 
letters rogatory. Further, it el iminates the 
need for local counsel and the requirement 
of tiling a miscellaneous action in the dis
covery state to have the subpoena issued . 

Since its creation in 2007 , numerous 
states have adopted or are in the process 
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of adopting the UTDDA in some fashion. 17 

While the wholesale enactment of the 
UIDDA by all 50 states and recognized 
territories would ease the burden on 
lawyers and clients nationwide, it will 
likely be several years before that occurs , 
assuming that all states will move toward 
adopting it. In the interim , the nOI1-

UIDDA states typically fall into a handful 
of general categories relating to how they 
address out-of-state deposition subpoenas. 

Alabama and Other 
Letters Rogatory! 
Commission States 

This category of states, including 
Alabama, requires an out-of-state attor
ney to obtain a document-sometimes 
referred to either as " letters rogatory" or 

"commission"-from the trial CO UI1 direct
ing the court in the di scovery state to 
issue the subpoena. Generally, 10caJ coun
sel is not req uired in the discovery state 
to issue the subpoena under the letters 
rogatory/commission approach. Instead, 
the trial court will issue the letters rogato
ry/commission, wruch can then be for
warded, along with a proposed subpoena, 
to the appropriate discovery state clerk , 
who will work with counsel to have the 
subpoena issued. Local counsel will only 
become necessary if compliance with the 
subpoena becomes an issue . 

Specifically, Alabama is a com mission 
state .'" Ala. R. Civ. P. 28(c) requires any 
person desiring to take the deposition of 
an Alabama resident for use in a foreign 
action to provide a commission from the 
foreign , trial court to the Alabama court 
in the circuit where the witness resides. 
At that point . the Alabama court will 
issue the necessary deposition subpoena 
pursuant to Ala. R. Civ. P. 45 . Should 
any issues relating to compliance with or 
the scope of the subpoena arise , those 
may be addressed with the subpoena
issuing Alabama court in a manner con
sistent with Ala. R. Civ. P. 30(d) , 
37(a)( I), 37(b)(l ) and/or 45(c). 

Miscellaneous Action 
States 

These states require a party to hire local 
counsel in the discovery state to initiate a 
miscellaneous action in the discovery state 
court with jurisdiction over the deponent. 
This typically includes submitting a 
motion to the discovery court for an order 
allowing the subpoena to issue. 

Uniform Foreign 
Depositions Act States 

The states that are still clinging to 
some form of the UFDA require a party 
seeking a deponent to employ the same 
measures used in the trial court state. 
Generally, thi s involves submitting to the 
discovery state court a notice of deposi
tion and subpoena. Similar to the letters 
rogatory/commi ssion states, local counsel 
is normaUy not required to issue subpoe
nas in UFDA states, but may be neces
sary in any enforcement proceeding . 
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Best Practices for 
Obtaining Out-of-State 
Deposition Subpoenas 

With the wide variety of procedures 
employed across the country for issuing 
an out-of-state deposition subpoena in 
state court, your best friend in the process 
is usually going to be the local clerk of 
court in the discovery state. Thus , when 
you realize an out-of-state subpoena will 
be necessary, you should locate your wit
ness, determine the state court having 

jurisdiction over him or her, review the 
state rules and/or statutes regarding out
of-state deposition subpoenas, check the 
discovery state court's website for rele
vant lacaJ rules or preferred forms, and 

make a list of any questions you may have 
about the process. At that juncture, contact 
the local clerk. Typically, the clerk is very 
helpful in shepherding you through the 
process, which includes providing confu
mation or clarification of proper proce
dures, forms and fees. 

In a legal world where life is easy, all 
states will adopt some form of the 

UIDDA. Until that world comes to be, 
however, we will have to consult each 
state's rules or statutes on out-of-state 
depositions and rely on helpful court 
clerks when seeking out-of-state deposi
tion subpoenas. The chart below identi
fies the current state statutes and rules 
authorizing issuance of subpoenas to 
compel witnesses to attend a deposition 
for use in another state,I9 It is hoped that 
it will be of some assistance in starting 
the process the next time you need an 
out-of-state deposition subpoena. J/;.'l!/fJ/;. 

Current State Statutes and Rules Relating to Issuance of 
Out-of-State Deposition Subpoenas 

STATE AUTHORITY STATE AUTHORITY 

Alabama ALA. R. CIV. P 281cl Montana MONT. R. CIV. P 281dl 

Alaska ALASKA R. CIV. P 281cl Nebraska NEB. CT. R. DISC. § 6-328 

Arizona ARIZ. R. CIV P 30lhl Nevada UIDDA ENACTED BY 2001 NEV. LAws CH. 10 IA.B. 

Arkansas ARK. R. CIV. P 281cl 871- Statutory Section Not Yet Assigned 

California COOE CAl. CIV PROC. §§ 2029.100 et seq. New Hampshire N.H. REV. STAT. ANN. § 517:18 

Colorado COLO REV. STAT §§ 13-90.5-101 et seq New Jersey N.J. R. 411-4 

Connecticut CONN. GEN. STAT. §§ 52-148e et seq. New Mexico N.M. R. CIV P 1-045.1 N.M. STAT. ANN. § 38-8-1 

Delaware DEl. CODE ANN. tit 10, § 4311 New York NYCPLR § 3119 

District of Columbia D.C. CODE ANN. § 13-443 North Carolina N.C. R. CIV. P 281dl 

Florida FLA. STAT. ANN. § 92.251 North Dakota N.D. R. CIV. P 451a)l31 

Georgia GA. COOE §§ 24-10-110 et seq. Ohio OHIO REV CODE ANN. §§ 231908, 2319.09 

Hawaii HAW REV STAT § 624-27 Oklahoma OKLA. STAT. ANN. tit 12, § 2004.1 

Idaho IDAHO R. CIV. P 451il Oregon OR. R. CIV P 381cl 

Illinois ILl. S. CT. R. 2041bl Pennsylvania 42 PA. C.SA § 5326 

Indiana IND. CODE §§ 34-44.5-1-1 et seq Rhode Island R.I. GEN. LAws § 9-18-11 

Iowa IOWA CODE ANN. § 622.84 South Carolina S.C. CODE §§ 15-47-100 et seq. S.C. R. CIV. P 281dl 

Kansas KAN. STAT ANN. § 60-228a las amended by 2011 South Dakota S.D. CODIFIED LAws § 19-5-4 

Kan. Laws Ch. 48IS.B. 911 Tennessee TENN. CODE ANN. §§ 24-9-201 et seq. 
Kentucky Ky REV. STAT. ANN. § 421.360 Texas TEX. CIV. PRAC. & REM. CODE ANN. § 20.002 

Louisiana LA. REV. STAT. ANN. §§ 133821 Utah UTAH CODE ANN. §§ 78B-17-1 01 et seq 

Maine ME. R. CIV. P 30lhl Vermont VT. R. CIV. P 281dl 

Maryland Mo. CTS. & Juo. PROC. CODE ANN. §§ 9-401 et seq. Virginia VA. CODE ANN. §§ 8.01-412.8 et seq. 

Massachusetts MASS. ANN. LAWS. ch. 223A, § 11 Washington WASH. SUPER. CT. CIV. R. 451dl141 

Michigan MICH. CaMP LAws ANN. § 600.1852 MCR 23051el West Virginia W VA. R. CIV. P 281dl 

Minnesota MINN. R. CIV P 45.011dl Wisconsin WIS. STAT. § 887.24 

Mississippi MISS. R. CIV. P 45 las amended by MS Order 09-211 Wyoming WYO. STAT. § 1-12-115 

Missouri Mo. ANN. STAT. § 492.100 Mo. S. CT. R. 57.08 

474 NOVEMBER 2011 



Endnotes 
1. look to Fed R. Civ. P. 45 for details regardi ng the 

issuance and service of a federal subpoena. In addi
tion, it is a good practice to consult the local rules of 
the federal court issuing the subpoena as they might 
contain necessary and relevant information. 

2. Walter P. Armstrong, Jr., A Century of Service--A 
Centennial History of the National Conference of 
Commissioners on Uniform State Laws (West 
Publishing Co. 1991); see also 
htrp://www.nccusl.org/Narrative.aspx?title~Abour%2 

Othe%2DULC. In 1881. the Alabama State Bar created 
a commmee to examine the law for the purpose of 
making recommendations about uniformity of law 
between states and to bring the subject to the anen
lion of bar associations in other states. Id. at 16. 
Alabama was one of the first states to recognize the 
wide variations between the law in separate states 
and take steps toward unification. fd. Alabama ulti
mately joined the ULC in 1906. fd. at 161. 

3. http'//1NWW.nccusf.org/Narrative.aspx!titfe= 
Abour%20rhe%20ULC 

4. http'//1NWW.nccusl.org/Narrative.aspx!title= 
Constitution (Article 30). 

5. Id. 

6. Walter P. Armstrong, Jr.. A Century of Service-A 
Cenrennial History of the National Conference of 
Commissioners on Uniform State Laws 181 . 209 
[West PublIShing Co. 1991) 
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7. http.//www.nccusl.org/Narrative.aspx?titfe= 
About%20the%20ULG. Alabama has adopted into 
law in excess 0150 uniform acts tllat tile ULC has 
drafted. Walter P. Armstrong, Jr., A Century of 
Service-A Centennial History of the National 
Conference of Commissioners on Uniform State Laws 
161 [West Publishing Co 1991[. 

8. http'//www.nccusl.org/Narrarive.aspx?title= 
Frequently%20Asked%20Questions. 

9. http.//www.faw.upenn.edu/bll/archives/ulc/ 
Iddda/2007acCfinal.hrm. The UFDA was original ly 
adopted in 13 states. Id. 

10. Id. 

11 . Id. The UIIPA was adopted in only six states. fd. 

12. Id 

13. Id. 

14. Id. 

15. Id 

16. Id. 

17. Those states that have enacted or are in the process 
01 adopt ing some form of the umDA include 
California. Colorado. Delaware. District of Columbia, 
Georgia. Idaho. Indiana, Kansas. Kentucky. Maryland. 
Mississippi. Nevada. New Mexico. New York, North 
Carolina. North Dakota. Pennsylvania. South 
Carolina. Tennessee. Utah. Vermont. and Virginia. 
See. e.g .. http'//www.nccusl.org/LegislativeFact 

Sheet.aspx?title=lntersrate%20Depositions%20and 
%20Discovery%20Act. 

18 While Alabama has previously adopted other pro
posed uniform laws. there are no apparent indica
tions that Alabama is presently considering the adop
tion of the UIDOA. 

19. These are the statutes and rules currently in force . As 
mentioned. some states are considering or are in the 
process of adopting the UIOOA. which means certain 
of the identified statutes and rules are in the midst of 
being or will soon be repealed or amended (e.g. 
Georgia. Montana, Nevada. North Carolina. North 
Dakota. Oregon, Pennsylvania, and Vermont). 
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