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Updated EEOC Criminal History Guidance  
 

 On April 25, 2012, the Equal Employment Opportunity Commission (EEOC) issued Enforcement Guidance to consolidate and 
update its prior guidance regarding the use of criminal history information in employment decisions under Title VII.   
 
 Because Title VII is intended to prohibit decisions driven by racial and/or ethnic animosity and decisions based upon stereotypical 
thinking, an employer can violate Title VII if it treats the criminal history of applicants differently based on their race or national origin while 
disregarding the applicant’s qualifications and suitability for the position. The Guidance outlines several types of evidence that applicants 
may use to establish that race, national origin, or other protected characteristics influenced an employer’s use of criminal records in an em-
ployment decision. Title VII can also be violated where an employer’s neutral screening policy has the effect of disproportionately screening 
out individuals in a protected group and the employer cannot demonstrate that the policy is job related and is consistent with business ne-
cessity.  Employers are encouraged to review the Guidance and to train their managers, hiring officials, and decision-makers on this sub-
ject.  
 
 First, the EEOC clearly states that an exclusion based on an arrest alone is not job related and consistent with business necessity 
because an arrest does not establish that criminal conduct actually occurred. However, if the conduct underlying the arrest makes the indi-
vidual unfit for the position in question, an employer may make an employment decision based on the underlying conduct. 
 
 Next, an automatic, across-the-board exclusion from all employment opportunities because of any criminal conduct is also likely 
unlawful because the exclusion does not focus on the dangers of particular crimes and the risks involved with particular positions. The 
Guidance instructs that the best practice for employers is to not ask about convictions on job applications and, if and when necessary, limit 
inquiries to convictions for which the exclusion is job related and consistent with business necessity.  Furthermore, even if an employer 
successfully demonstrates that its policy is job related and consistent with business necessity, an employer could still be liable if a claimant 
can demonstrate that there is a less discriminatory “alternative employment practice” which the employer refused to adopt and which 
serves the employer’s goals as effectively as the challenged practice. 
 
 The Guidance advises that employers should develop a targeted screen based on three factors:  (i) the nature and gravity of the 
offense; (ii) the amount of time that has passed since the offense and/or completion of the sentence; and (iii) the nature of the job.  The 
Guidance urges that any screen should be narrowly tailored to identify criminal conduct which has a "demonstrably tight nexus" to the posi-
tion.  Employers should also provide an opportunity for individual assessment of candidates before disqualification.  In conducting individu-
alized assessments, employers should (1) inform the applicant that he or she may be excluded based on the past criminal conduct; (2) pro-
vide an opportunity for the applicant to show that the exclusion should not apply; and (3) consider whether the individual assessment shows 
that the policy should not be applied to the applicant. However, if an individual applicant does not respond to the employer’s request for 
additional background information, the employer may make its decision without the information.   
 
 In summary, the Guidance urges employers to eliminate policies that exclude individuals from employment based on any criminal 
record and instead develop a narrowly tailored written policy for screening criminal records by identifying essential job requirements; deter-
mining the specific offenses that may demonstrate unfitness for the subject job; determining the duration of exclusions for past criminal con-
duct; and implementing individualized assessments. In addition, employers are encouraged to limit inquiries into criminal history information 
to records that are job related and consistent with business necessity. As always, information regarding an applicant’s criminal records 
should be kept confidential and used only for the purpose of employment screening.  
 
 This article is meant to serve only as an alert to employers regarding recent updates and changes in the application of Title VII.  
Employers are strongly encouraged to review the Guidance for additional, instructive information.  The Guidance can be found on the 
EEOC’s website at www.eeoc.gov.  

 - Alexandra S. Terry  



 

 

NLRB Update: 
NLRB Temporarily Suspends Implementation of Representation  

Case Process Amendments 
 
 On April 30, 2012, the amendments to the NLRB representation case process took effect; however, in response to a District Court 
for the District of Columbia ruling issued on May 14, 2012, the Board has temporarily suspended the implementation of the amendments.  
The District Court found that the Board adopted the rule without the statutorily required quorum; therefore, the Board lacked the authority to 
issue the rule and as such, it must be set aside.  Although the Plaintiffs in the lawsuit – the Chamber of Commerce of the United States of 
American and the Coalition for a Democratic Workforce – challenged the rule on numerous grounds, the Court focused only on the issue 
that the final rule was promulgated without the requisite quorum.  Specifically, the Court stated, 
 

The Court does not reach – and expresses no opinion on – Plaintiffs’ other procedural and substantive challenges to the 
rule, but it may well be that, had a quorum participated in its promulgation, the final rule would have been found perfectly 
lawful.  As a result, nothing appears to prevent a properly constituted quorum of the Board from voting to adopt the rule if 
it has the desire to do so.  In the meantime, though, representation elections will have to continue under the old proce-
dures. 

 
 Accordingly, it will be interesting to see how the Board responds following its decision to temporarily suspend the implementation 
of the amendments.  Acting General Counsel Lafe Solomon also withdrew the guidance to regional offices he had issued prior to the effec-
tive date and advised regional directors to revert to their previous practices for election petitions starting May 15, 2012. 
 
 During the short two weeks the amendments were in effect, about 150 election petitions were filed under the new procedures.  
Many of those petitions resulted in election agreements, while several others have gone to hearing.  The Board plans to contact all parties 
involved in the 150 cases to give them the opportunity to continue processing the case from its current posture rather than re-initiating the 
case under the prior procedure. 
 
 Because the District Court only addressed the quorum issue in its decision, the legality of the amendments remains undecided.  
As such, the Board could potentially vote on the final rule with a quorum present and re-implement the amendments as currently written.  
We will keep you updated as the Board proceeds following the District Court’s decision.  For now, because the amendments could eventu-
ally take effect, it is important for employers to strengthen their labor-management policies.  Specifically, employers should be proactive in 
establishing a plan of response in the event the secret ballot election process is initiated within their companies in order to effectively con-
vey the company’s position against the union before it is too late. 
 

 - Breanna Harris  
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