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NLRB REPORT PROVIDES GUIDANCE FOR EMPLOYERS ON SOCIAL MEDIA POLICIES 

 
 The National Labor Relations Board’s Acting General Counsel recently issued a report analyzing the Board’s recent social media 
enforcement activities and discussing the general parameters employers should consider when creating and enforcing their social network-
ing policies.  Specifically, the report examined whether employees’ activities on social media platforms such as Facebook, Twitter, and You-
Tube could be considered “protected” and “concerted” under Section 7 of the National Labor Relations Act.  The report suggests that the 
NLRB is taking a very aggressive approach to evaluating the restraints that employers’ social media policies are placing on employees.  
The report further suggests that the scope of social media activities that the NLRB deems “protected” is expanding.   
 
 While Section 7 of the NLRA does not prohibit employers from disciplining employees for inappropriate online behavior when there 
is no protected and concerted activity (i.e., no other employees are involved and the online comments do not reference terms and condi-
tions of employment), the report does describe several areas in which employers should be cautious of interfering with the employees’ 
rights: 
 

 Employers cannot, except in very limited circumstances, discipline employees who discuss workplace responsibilities 
and performance together online – even if the online conversation includes swearing, insults, or sarcasm. 

 Employers cannot discipline an employee who begins a concerted activity or discussion in the workplace and then 
continues the activity or discussion by posting the sentiments of his coworkers online. 

 Employers cannot discipline an employee who uses a social media site to solicit input from a coworker about a dis-
pute at work. 

 Employers cannot discipline employees for clicking the “Like” button on Facebook to show their support for a co-
worker’s complaint or criticism of the employer. 

 In addition to describing the actions employers may and may not take against employees engaging in social networking, the report 
also sets out various social media policy provisions that the NLRB found to be overly broad and infringing upon the employees’ Section 7 
rights.  The report specifically stated that the following provisions found in employers’ handbooks were overly broad and “reasonably tended 
to chill employees” in the exercise of their Section 7 rights: 
 

 Policies prohibiting the use of social media to post pictures depicting the company in any way, such as pictures con-
taining the company uniform or logo. 

 Policies prohibiting employees from “making disparaging comments when discussing the company or the employee’s 
superiors, coworkers, and/or competitors.” 

 Policies barring employee use of social media to engage “in inappropriate discussions about the company, manage-
ment, and/or coworkers.” 

 Policies that generally prohibit, in the application to social media, offensive conduct and rude or discourteous behav-
ior. 



 

 

 

 Policies barring employees from using social media to “talk about company business,” post “anything that they would 
not want their manager or supervisor to see or that would put their job in jeopardy,” disclose “inappropriate or sensi-
tive information” about the employer, or post “pictures or comments involving the company or its employees that 
could be construed as inappropriate.” 

 Policies that prohibit communications or posts that constitute embarrassment, harassment, or defamation of the em-
ployer or its employees, officers, board members, representatives, or staff members. 

 Policies prohibiting employees from using the company’s name, address or other information in their personal online 
profiles, or from revealing information regarding coworkers, company clients, partners, or customers without their 
consent. 

In light of these NLRB rulings, employers should reexamine their social media policies to ensure that they are narrowly tailored.  If 
a social media policy contains any language that could be construed to infringe on the employees’ ability, during their non-work time, to 
communicate with their coworkers or a union about their wages or other terms and conditions of employment, that policy should be revised 
to make it clear that it does not apply to activity protected by Section 7 of the NLRA.  Employers should also review their social media poli-
cies to make certain the provisions are geared toward addressing legitimate policy objectives, such as preventing the disclosure of proprie-
tary company information via social media.  Lastly, before taking disciplinary action against employees because of their social networking 
activities, employers should review the NLRB report and consult with legal counsel to determine whether the employees’ activity falls within 
the newly broadened scope of protected, concerted activity. 

In our opinion, the NLRB has gone too far in its effort to protect employee rights and has failed to give appropriate consideration to 
employers’ legitimate concerns about the use of social media.  As always, we are available to discuss your policies on this subject. 

– Allison Garton 

 

An App for That 
DOL Creates Timesheet App that Lets Workers Track Wages 

 
 On May 9, 2011, the U.S. Department of Labor announced the launch of the “DOL Timesheet App,” which was its first application 
for smartphones.  The app provides a timesheet to allow employees to independently track the hours they work and determine the wages 
they are owed.  The app, which is available in English and Spanish, allows users to track regular work hours (by either a live timer or man-
ual entry), break times, and any overtime hours for one or more employers and to add comments regarding information related to those 
work hours.  It also contains links to the Web pages of the department’s Wage and Hour Division.  The free app is currently available on 
Apple devices and allows employees to email the app’s summary of work records as an Excel spreadsheet. 
 
 The Department touts the app as “significant” because “instead of relying on their employers’ records, workers now can keep their 
own records.  This information could prove invaluable during a Wage and Hour Division investigation when an employer has failed to main-
tain accurate employment records;” however, this app could create the potential for conflict between the records kept on the app and em-
ployers’ records due to various limitations of the app, including electronic failures, and other discrepancies in time-keeping methods.  For 
example, an employee may not clock in/out on his employer’s timekeeping system at the exact time he clocks in/out on the app.  Further-
more, an employee may be confused as to what constitutes “break-time” and how tips, training, and other shift differentials play into time-
keeping methodology.  Finally, there is no way to ensure that employees do not intentionally inflate their time entries, which simply could 
lead to a conflict as to which records are true and accurate. 
 
 The development and implementation of this app is yet another example of the recent government push for more aggressive en-
forcement of wage and hour laws.  In addition, the agency has hired approximately 300 more investigators to look into claims of unpaid 
work time, lack of overtime pay, and minimum wage violations.  Consequently, wage and hour compliance has rapidly become a leading 
concern for employers.  Although there does not seem to be a specific practice that employers should undertake in response to the creation 
of this app, it is as important as ever for employers to ensure that all time recording systems are consistent, accurate, and effectively main-
tained and that employees are aware of any and all means/methods to report pay problems.  It could also prove helpful for employers to 
require employees to verify and certify the accuracy of any time records used for payroll purposes.  Finally, although employers likely can 
regulate the downloading of applications and programs on employer-owned handheld devices used for business purposes, employers 
should not in any way prohibit employees from using the app on personal devices that are not used as part of job duties. 

– Breanna Harris  
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