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Supreme Court to Address Propriety of  Public Nuisance  
Lawsuits Alleging Liability for Global Warming 

 
 
 On December 7, the United States Supreme Court accepted certiorari in American Electric Power Company, Inc. v. Connecticut, a 
case involving federal common law liability for greenhouse gas emissions contributing to global warming. 
 
 Eight states, the City of New York, and three land trusts sued six electric power corporations, alleged to be the five largest emitters 
of carbon dioxide in the United States, claiming that the defendants’ emissions contribute to the public nuisance of global warming and 
seeking to limit carbon dioxide emissions.  A federal district court for the Southern District of New York dismissed plaintiffs’ complaint on the 
grounds that the claims presented a non-justiciable political question.  See Connecticut v. American Electric Power Co., 406 F. Supp. 2d 
265 (S.D.N.Y. 2005).  On appeal, a two-judge panel of the United States Court of Appeals for the Second Circuit reversed the district 
court’s dismissal and held that plaintiffs’ claims should be allowed to proceed.  See Connecticut v. American Electric Power Company, Inc., 
582 F.3d 309 (2d Cir. 2009).  The Second Circuit held that the political question doctrine did not apply to bar adjudication of plaintiffs’ claims 
and went further to hold that all plaintiffs have standing to pursue the claims, the plaintiffs presented viable claims under the federal com-
mon law of nuisance, and the plaintiffs’ claims were not displaced by federal legislation.  Defendants sought Supreme Court review.   
 
 According to defendants’ petition for review, the case presents three questions:  (1) whether states and private parties have stand-
ing to seek judicially-fashioned caps on emissions from utilities; (2) whether a cause of action to cap carbon dioxide emissions exists under 
federal common law where no statute creates such a cause of action and the Clean Air Act speaks to the same subject matter; and (3) 
whether plaintiffs’ claims seeking to cap carbon dioxide emissions at reasonable levels  involve a non-justiciable political question.  See 
Defendants’ Petition for a Writ of Certiorari.  In support of their petition, defendants emphasized the potentially staggering consequences of 
the Second Circuit’s decision:   
  

 A single judge could set emissions standards for regulated utilities across the county – or, as 
here, for just that subset of utilities that the plaintiffs have arbitrarily chosen to sue.  Judges in 
subsequent cases could set standards for other utilities or industries, or conflicting standards 
for these same utilities. 

 
*  *  * 

 
Furthermore, because virtually every entity and industry in the world is responsible for some 
emissions of carbon dioxide and is thus a potential defendant in climate change nuisance ac-
tions under the theory of this case, the issues presented are certain to recur. 
 

Defendants’ Petition for Writ of Certiorari at 3-4.  
 
 Although no opinion has been issued from the Supreme Court regarding the writ, the growing number of cases asserting liability 
for climate change or global warming based on common-law tort theories is expected to have influenced the decision to accept the case.  
Several district courts have dismissed similar claims on the same basis as the New York district court in this case.  Further, although some 
commentators disagree with the defendants’ broad characterization of the reach of the Second Circuit’s decision, it cannot be denied that a 
tremendous number of facilities throughout numerous industries emit carbon dioxide and, therefore, could be subject to public nuisance  



 

 

liability under the Second Circuit’s decision.  A decision allowing these claims to proceed could subject these facilities to another level of 
“regulation” of emissions beyond the regulatory limits imposed, or to be imposed in the future, by Congress, EPA, and state legislative and 
administrative authorities.  
 
Additional Items of Interest 
 
Alabama Authorized to Administer EPA’s Lead Program 
In November, Alabama received EPA authorization to administer and enforce the Lead Renovation, Repair, and Painting (RRP) Program.  
Alabama’s program will be administered by the Alabama Department of Health and the University of Alabama Safe State.  More information 
is available at www.adph.org/lead and www.alabamasafestate.ua.edu. 
 
EPA Delays Final Rule on Smog Until 2011 
EPA’s final rule limiting ground-level ozone, or smog, which was originally expected in August of this year, has been delayed until July 
2011.  The proposed rules require companies in certain industries to reduce emissions of volatile organic compounds, including nitrogen 
oxides.  According to EPA, the agency needs additional time to complete a scientific review before the rules are finalized.  
 
EPA Establishes GHG Reporting Requirements for Petroleum and Natural Gas 
Beginning in January 2011, petroleum and natural gas facilities that emit more than 25,000 metric tons of carbon dioxide equivalent a year 
must report emissions of methane, carbon dioxide, and other greenhouse gases to EPA.  The initial annual reports for these facilities are 
due to EPA March 31, 2012.  For more information on the GHG reporting program go to www.epa.gov/climatechange/emissions/
ghgrulemaking.html.  
 
Additional Endangered Species Act Protections in Alabama 
The U.S. Fish and Wildlife Service plans to designate as endangered under the Endangered Species Act the Georgia pigtoe mussel, the 
interrupted rocksnail, and the rough hornsnail and designate certain waterways as critical habitat.  The designated habitat includes water-
ways in Cherokee, Clay, Coosa, Elmore, and Shelby counties in Alabama.  
 
President Obama Establishes Gulf Coast Ecosystem Restoration Task Force 
In October, President Obama issued an executive order creating the Gulf Coast Ecosystem Restoration Task Force to assist with restora-
tion efforts in the gulf coast region.  John H. Hankinson, former regional administrator of EPA Region 4, has been appointed executive di-
rector of the task force and will report directly to EPA Administrator Lisa Jackson.  The task force consists of senior officials from various 
federal agencies as well as representatives from each gulf coast state.  A copy of the executive order is available at www.whitehouse.gov/
the-press-office/2010/10/05/executive-order-gulf-coast-ecosystem-restoration-task-force.  
 
EPA Develops Plan to Encourage Renewable Energy on Contaminated Lands 
In September 2008, EPA launched the RE-Powering America’s Land initiative which identifies the renewable energy potential of current 
and formerly contaminated land and mine sites and provides resources for reuse of these sites for renewable energy development.  In Oc-
tober of this year, EPA released its two-year draft management plan for continuation of this initiative.  A copy of the plan is available at 
www.epa.gov/oswercpa.  
 
ADEM Receives EPA Approval of Stormwater Permits 
Following significant discussion between the agencies, EPA approved ADEM’s stormwater regulations for small cities.  Under the approved 
program, local regulations are required to ensure control of stormwater, site inspections, and enforcement. 
 
EPA Inventory Demonstrates Decrease in Release of Toxic Chemicals in Southeast 
The Toxics Release Inventory (TRI) data for 2009 demonstrate a 9.4 percent decrease in reported releases of toxic chemicals in the south-
east compared to 2008 data.  In 2009, approximately 4,200 facilities, including facilities engaged in manufacturing, mining, the operation of 
electric utilities, and the operation of commercial hazardous waste facilities, reported releases under the TRI program.  For more informa-
tion on the TRI program, go to http://www.epa.gov/tri.  



 

 

EPA Seeks Comments Regarding Public Availability of Sensitive GHG Data  
Under EPA’s Greenhouse Gas (GHG) Reporting Program, certain facilities are required to report total emissions of GHGs to EPA and the 
data becomes publicly available.  However, due to concern over the possible public availability of potentially confidential information in-
cluded in the emissions equations, EPA has proposed a delay in implementation of the requirement to report sensitive or confidential data 
to determine how best to handle this type of information. For more information, go to www.epa.gov/climatechange/emissions/CBI.html.  
 
DuPont to Pay $3.3 Million Penalty for TSCA Violations 
EPA and DuPont have entered into a consent agreement to resolve violations of the Toxic Substances Control Act (TSCA) resulting from 
DuPont’s failure to report to EPA research demonstrating potential risk to human health and environment from certain chemicals.  Accord-
ing to EPA, DuPont failed to submit 57 chemical toxicity studies performed on rats as required by the Act and, therefore, prevented EPA 
from addressing the potential hazards associated with the chemicals.  
 
Alabama Judge Denies Class Certification in Pollution Case  
Judge Albritton, Senior District Judge in the Middle District of Alabama, recently denied class certification in a case asserting claims for 
trespass, public nuisance, private nuisance, negligence, wantonness, abnormally dangerous activity, and fraud against International Paper 
Company for alleged contamination from its Prattville facility.  The proposed class was defined as owners of residential property within two 
miles from the facility whose property was contaminated by releases of various substances from the facility and suffered over $100 in dimi-
nution of value.  The court held that the class was insufficiently defined so as to render the court unable to determine whether a particular 
individual meets the class definition.  See Benefield v. International Paper Company, 2010 WL 4180757 (M.D. Ala. Oct. 20, 2010).  



 

 

 

ATTORNEY PROFILESATTORNEY PROFILESATTORNEY PROFILES 
 
 

Richard E. Davis is a partner with Starnes Davis Florie LLP. Richard’s practice is primarily devoted to    
environmental litigation and regulatory compliance. He represents clients in federal and state courts in    
Alabama as well as in matters involving federal and state regulatory agencies.  Richard’s practice includes 
CERCLA, Clean Air, Clean Water, and RCRA litigation; natural resource and property  damage claims; 
and land and water use issues.  He also defends personal injury actions based on chemical exposure. 
Richard is a Fellow in the Litigation Counsel of America Trial Lawyer Honorary, was listed in the 2008 - 
2010 editions of Alabama Super Lawyers® magazine for Environmental Litigation, was selected by his 
peers for inclusion in the 2011 edition of Best Lawyers in America®, and is Chair of the Alabama State 
Bar Environmental Law Section for the 2010 — 2011 term.  
 
J. Scott Dickens is a partner with Starnes Davis Florie LLP.  Scott’s practice is primarily devoted to envi-
ronmental and construction litigation.  He has represented clients in all State and Federal Courts in Ala-
bama, in arbitration proceedings before the American Arbitration Association and Alabama Building Com-
mission, and in the United States Court of Federal Claims.  Scott’s practice includes CERCLA and RCRA 
litigation; architect and engineer liability claims, particularly relating to environmental issues; and construc-
tion related matters. He also frequently speaks at environmental and construction seminars.  Scott is a 
1996 graduate of Cumberland School of Law where he was a member of the Cumberland Law Review. 

Amber M. Whillock is an associate with Starnes Davis Florie LLP. Amber’s practice is primarily devoted 
to environmental litigation and regulatory compliance. While attending Cumberland School of Law, Amber 
was the Executive Editor of the Cumberland Law Review, a Thomley Scholarship Recipient, a George M. 
Stewart Banking Award Recipient and the recipient of numerous Scholar of Merit Awards. Amber was also 
active in the Phi Alpha Delta Law Fraternity and served as a Judge Abraham Caruthers Legal Research 
and Writing Teaching Assistant. Amber is currently an associate member of the Environmental Law Insti-
tute, and a member of  the Birmingham and American Bar Associations.  
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www.starneslaw.com  
 

Birmingham  
Tele: (205) 868 ▪ 6000 

100 Brookwood Place 

7th Floor 

Birmingham, AL  35209 

 

Mobile  
Tele: (251) 433 ▪ 6049 

RSA-Battle House Tower  

11 North Water Street  

20th Floor 

Mobile, AL  36602  

The Alabama Rules of Professional Conduct require the following statement: No representation is made that the quality of the legal 
services to be performed is greater than the quality of legal services performed by other lawyers. 

This bulletin, and all the content it contains, was created by attorneys of Starnes Davis Florie LLP. The content of this bulletin does not 
convey legal advice, nor other professional advice of any kind. Your use of this bulletin does not create a lawyer-client relationship 
between you and the Firm.  
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