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NEW FMLA REGULATIONS –  
WHAT EMPLOYERS NEED TO KNOW 

 
The Department of Labor recently issued the final regulations under the Family and Medical Leave Act (“FMLA”), which include 
expansions to cover military leave.  These new regulations take effect on January 16, 2009.  In order to assist you in preparing 
for the new regulations, this newsletter will summarize the more pertinent and pressing changes to the regulations.  However, 
this summary cannot cover all the additions made, therefore we request that you review the regulations themselves at http://
www.dol.gov/esa/whd/fmla/finalrule.htm.  Of course, our labor and employment attorneys are always available to consult with 
you about how these changes will affect your company. 
 
Length of Service Requirement (29 C.F.R. §825.110) 
While the new regulations do not alter the requirement that an employee must have worked at least 12 months and 1250 hours 
to be eligible for FMLA leave, they do clarify the effect that a break in service may have on meeting this 12-month requirement.  
The new regulations set out a 7-year break in service standard which states that an employee who has worked less than 12 
months during a current stint of employment may still be eligible for FMLA leave if, during the prior seven years, he worked a 
total of 12 months.  If an employee’s break in service lasts more than 7 years, that employment prior to the 7-year break need 
not be counted toward FMLA eligibility, unless the break in service was due to National Guard or Reserve military service.  
This new rule will certainly have an impact on how long employers must retain documents, as well as how eligibility for leave is 
determined. 
 
Caring for a Covered Family Member (29 C.F.R. §825.124) 
The new regulations contain a revised definition of the term “needed to care for” a qualified family member or covered service 
member.  Under this revised definition, the “needed to care for” standard by which an employee may take leave now includes 
providing “psychological comfort” to a service or family member who is receiving inpatient or home care.  In addition, the new 
regulation clarifies that an employee need not be the only individual available to care for a qualified family member or covered 
service member.   
 
Calculation of Intermittent Leave (29 C.F.R. §825.205(a)) 
The new regulations offer clarification of the increments of time under which FMLA leave must be taken.  The new regulations 
state that employers may account for intermittent leave using the shortest time period used for other types of leave so long as 
the increment is no more than one hour.  For example, if an employer uses a one-hour minimum increment for sick or vacation 
time, the employer may use one hour as the minimum FMLA increment for intermittent leave provided, of course, that the em-
ployee does not perform work during the hour.  
   
Bonus and Attendance Awards (29 C.F.R. §825.215(c)(1), (c)(2)) 
Employers may now disqualify an employee from a bonus or other payment based on the achievement of a specified goal 
such as hours worked, products sold, or perfect attendance, where the employee has not met the goal due to FMLA leave.  
However, the only caveat is that the disqualification must apply to all forms of leave, not just FMLA leave.  Employers must be 
cognizant of this rule and be consistent in how they use leave to disqualify employees from bonuses and awards.    



 

 

  
Waiver of Rights (29 C.F.R. §825.220(d)) 
Previously, courts have split on whether employees are allowed to waive their FMLA rights as part of settlement or sever-
ance without approval of the agreement by a court or the Department of Labor. The new regulations make clear that em-
ployees may voluntarily settle FMLA claims without the approval of the Department of Labor or a court.   
 
Questioning the Medical Certification (29 C.F.R. §825.307) 
The new regulations give employers more leeway and leverage in contacting the employee’s health care provider 
(“HCP”).  Foremost, employers are now permitted to have their human resource official or leave administrator contact an 
employee’s HCP directly to seek verification or additional information about a medical certification, and no longer have to 
go through the employee as an intermediary.  This revision will greatly streamline the flow of information and will eliminate 
the expense and burden of companies having to retain their own doctors simply to ensure that a form is properly filled out.  
However, before an employer may contact an employee’s HCP, the employee must be given a chance to cure any defi-
ciencies in the medical certification.  Additionally, although the employee’s permission is not needed to contact a HCP for 
verification of information, an employer must obtain the employee’s permission for clarification of health information.  In 
the event that an employee refuses to cure deficiencies in a certification or does not grant the employer permission to 
speak to the HCP to obtain clarification, the employee’s request for FMLA leave may be denied.    
 
Before the new FMLA regulations go into effect, employers should do the following: 
 
1)  Update your FMLA forms.  One of the more important features of these regulations is the development of several new 

forms necessary for FMLA leave.  As an employer, it is imperative that you review these new forms and incorporate them 
into your procedures.  These forms can be found at http://www.dol.gov/esa/whd/fmla/finalrule.htm or by contacting our of-
fice. 

2)  Read the new regulations.  Although this newsletter highlights some of the more drastic and pertinent modifications to the 
regulation, there are many more changes that may have a substantial impact on your company.  Thus, reviewing the regu-
lations themselves and familiarizing yourself and your staff with the recent changes is an important part in preparing for the 
transition. 

3)  Revise existing FMLA policies.  Employers are advised to review and refine their existing FMLA policies, procedures and 
forms to bring them into compliance with the final FMLA regulations by the January 16, 2009 effective date. 

4)  Develop a FMLA compliance strategy.  Before the new regulations go into effect, employers should develop a compli-
ance strategy which includes taking advantage of the changes beneficial to employers while minimizing the negative impact 
of the expansion of FMLA rights in favor of employees.  This would include reviewing other employment policies within your 
company that may limit your ability to take advantage of certain rights that the final regulations provide. 

5)  Contact an employment attorney if you have questions.  Should you have any questions regarding the new changes to 
the FMLA regulations or wish to obtain a copy of the revisions, please do not hesitate to contact one of our labor and em-
ployment attorneys. 

Allison Garton 
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