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Fiscal Year 2011 Report Reveals Outcome of Increased  
NLRB Efforts to Regulate Employers 

 
 On March 8, 2012, the Acting General Counsel of the National Labor Relations Board issued a Summary of Operations for Fiscal 
Year 2011, which further illustrates the Board’s recent increased efforts to regulate employers.  The summary reflects the record of per-
formance achieved by the staffs of the Headquarters and Regional Offices of the General Counsel in Fiscal Year 2011. 
 
 Specifically, the report revealed that 91.7% of all initial elections were conducted within 56 days of the filing of the petition, com-
pared to 95.1% in Fiscal Year 2010.  Initial elections in union representation elections were conducted in a median of 38 days from the filing 
of the petition.  The report also shows that a 93% settlement rate was achieved in the Regional Offices in meritorious unfair labor practice 
cases and that a total of $60,514,922 was recovered on behalf of employees as back pay or reimbursement of fees, dues, and fines with 
1,644 employees offered reinstatement.  While the Board’s efforts at enforcing the NLRA increased, total case intake during Fiscal Year 
2011 decreased by 5.9%.  The NLRB’s processes can only be initiated by the filing of an unfair labor practice charge or a representation 
petition by a member of the public—the Agency has no authority to initiate proceedings on its own. 
 
 These numbers support the fact that the Board and the Office of the General Counsel have significantly amplified their efforts in 
regulating employers.  Notably, these numbers will likely increase in Fiscal Year 2012 following the implementation of the  new election 
case procedure rule and employee rights posting rule that are set to take effect on April 30, 2012.  As such, employers should focus on 
maintaining and strengthening their labor-management polices and practices to mitigate the growing labor exposures that recent Board 
rules, decisions, and enforcement have created. 

- Breanna Harris 
 

       
Federal Court Issues Decision on NLRB Notice Posting Rule 

 
 On March 2, 2012, the United States District Court for the District of Columbia issued a ruling in a case challenging the NLRB’s 
Final Rule requiring private sector employers to post a notice of employee rights under the NLRA.  While the decision upheld the posting 
requirements of the Final Rule, it found that certain enforcement provisions in Subpart B of the Act—specifically, the provision that deems a 
failure to post to be an unfair labor practice and the provision that tolls the statute of limitations in unfair labor practice actions against em-
ployers who have failed to post—violate the NLRA and are invalid as a matter of law.  The Court found that the Board lacked authority to 
create such enforcement rules. 
 
 Notably, as to the failure to post provision, the court stated that nothing in the decision prevents the Board from finding that a fail-
ure to post constitutes an unfair labor practice in any individual case brought before it, but the board cannot make a blanket advance deter-
mination that a failure to post will always constitute an unfair labor practice.  Basically, the Board would have to show specific facts that the 
employer consciously and deliberately did not post the poster with an ill intent before it could find that the failure to post, alone, constituted 
an unfair labor practice. 
 
 Because the Court found that the sections of the Posting Act are severable, it was able to overrule the enforcement provisions 
without affecting the actual notice posting provision in Subpart A; therefore, employers will still be required to post the correct NLRA rights 
poster by April 30, 2012.  The court’s decision has been appealed; however, the appeal does not effect the posting requirement deadline.  
As such, it is important to remember to post the required Notice by April 30, 2012.  We will continue to keep you updated on the status of 
this challenge to the posting rule. 

- Breanna Harris 



 

 

Controversial NLRB Rule Regarding Election Case Procedures  
Set to Take Effect 

 
 The NLRB’s final rule regarding election case procedures is set to take effect on April 30, 2012.  The changes accompanying the 
new rule have been characterized as decidedly pro-union and critics say the new rule is designed to foster “ambush elections” that will put 
employers at a disadvantage in the campaign process.  Because the new rule marks a significant restriction on parties’ procedural rights 
before the Board, employers should take special notice of the rule and its ramifications. 
 
 One especially worrisome amendment for employers in the new rule is the shortening of the election process.  In the new rule, the 
Board eliminated the long-standing practice that an election would not take place sooner than 25 days following the union’s filing of a peti-
tion for representation.  This change will result in a considerable shortening of the time between the filing of a petition for a union-
representation election and the actual election, thereby reducing the amount of time employers will have to educate and make their case to 
employees following the filing of the representation petition. 
 
 Another important change pertains to the scope of pre-election hearings.  Previously, employers had an unqualified right to insist 
on a pre-election hearing to litigate various matters such as the appropriateness of the proposed bargaining unit and supervisory status.  
With the implementation of the new rule, however, hearings will be limited to those issues found to be relevant to the question of whether 
an election should be conducted.  A Board hearing officer, not a judge, will be the individual responsible for determining whether an issue is 
or is not “relevant.”   
 
 With the effective date of the new rule drawing near, employers must strengthen their labor-management policies and must be 
proactive in establishing a plan of response in the event the secret ballot election process is initiated within their companies in order to ef-
fectively convey the company’s position against the union before it is too late. 

- Allison Garton 

 

Eleventh Circuit FMLA Decision:  
Pre-Eligibility Request for Post-Eligibility Leave Protected 

 
 In a case of first impression, the U. S. Court of Appeals for the Eleventh Circuit recently held that the Family Medical Leave Act 
(“FMLA”) protects an employee who makes a pre-eligibility request for post-eligibility leave from interference or retaliation by his or her em-
ployer. 
 
 In order to receive the leave protections provided by the Family Medical Leave Act (“FMLA”), an employee must be eligible and 
entitled to leave under the FMLA.  In order to be “eligible” an employee must have been employed for at least a twelve-month period and 
worked at least 1,250 hours during the previous twelve-month period as of the date the FMLA leave is to begin. The employee must also be 
“entitled” to leave under the Act; in other words, the employee must have experienced a triggering event, such as the birth of a child.  The 
employee is also required to provide the employer with notice at least 30 days before leave is to begin where the necessity for leave is fore-
seeable.  The FMLA makes it illegal for an employer to “interfere with, restrain or deny the existence of or the attempt to exercise, any right 
provided under” the FMLA. 
 
 In Pereda v. Brookdale Senior Living Communities, Inc., 666 F. 3d 1269 (11th Cir. 2012), Pereda began working for Brookdale on 
October 5, 2008.  In June 2009, while not yet eligible for FMLA protection, Pereda advised her employer she was pregnant and would re-
quire maternity leave following the birth of her child on or about November 30, 2009 at which time she would be eligible for FMLA protec-
tion.  Pereda alleged Brookdale began harassing her and denigrating her job performance after learning of her pregnancy. She also alleged 
she was given performance goals which were unattainable. In August, Pereda took a few days off and notified Brookdale via e-mail, after 
which she was reprimanded for not getting verbal authorization for her leave.  In September, Pereda was placed on bed rest and left a mes-
sage with the Executive Director of the facility advising of the same. She was fired shortly thereafter. Pereda filed a Complaint for interfer-
ence and retaliation under the FMLA.  The U.S. District Court for the Southern District of Florida dismissed Pereda’s Complaint because 
she had not experienced a triggering event and, thus, was not entitled to the protection of the FMLA. Pereda appealed. 
 



 

 

 
 The issue before the Court on appeal was whether the FMLA protects pre-eligibility requests for post-eligibility leave. Pereda ar-
gued that, without protection from interference or retaliation, employees would “fear mentioning leave” and fail to provide the required ad-
vance notice of leave in fear of interference or retaliation. The Eleventh Circuit agreed, stating “logic mandates” that the FMLA allow a 
cause of action for interference and/or retaliation by employees who comply with or exceed the notice requirements.  The Court held that, 
because the FMLA requires advance notice of future foreseeable leave, employees are protected from interference prior to the occurrence 
of a triggering event, such as the birth of a child. The Court explained its holding: “Without protecting against pre-eligibility interference, a 
loophole is created whereby an employer has total freedom to terminate an employee before she can ever become eligible. Such a situa-
tion is contrary to the basic concept of the FMLA.” 
 
 The Court was careful to note that its holding would not expand FMLA coverage to a new class of employees. Rather, it would 
simply protect pre-eligible discussion of post-eligible FMLA leave. 
 
 Employers should take note of this recent Eleventh Circuit decision. Although not yet eligible for FMLA leave, pre-eligibility em-
ployees may very well be protected from any interference or retaliation regarding requests made for post-eligibility leave. Therefore, it is 
important to carefully consider any employee’s request for FMLA leave—including whether the employee will be eligible at the time leave 
commences rather than at the time of the request for leave. Moreover, employers must be careful not to unfairly treat or scrutinize employ-
ees who have made a request for FMLA leave. 
 

- Alexandra Terry 
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